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Meetings the Executive Committee 


The forty-sixth meeting the Executive Committee the Federal 
Communications Bar Association was held Tuesday, February 
1940 the Metropolitan Club, Washington, C., 6:30 Pres- 
ent were Messrs. Hennessey, president; Lohnes, first vice-president; 
Loucks, second vice-president; Bingham, secretary; Porter, treasurer; 
Caldwell, Patrick, Sherley, and Sykes. 

Mr. Hennessey announced that had appointed the following 
standing committees for the year 1939-1940: 


Nominating 
Alfred Geiger 
Two years James Hanley 
William Smith 
Paul Spearman 
William Porter 
Membership 
Three years 
Two years Elmer Pratt 
One year Frank Fletcher 


Practice and Procedure 
Three years Donald Beelar 
William Hurt 
Two years Whitney Landon 
George Smith 
One year Arthur Scharfeld, Chairman 
Ben Fisher 
Ethics and Grievances 
Three years Ralph Van Orsdel, Chairman 
Eliot Lovett 
Two years Hubert Stephens 
John Littlepage 
One year Walter Bastian 
Austin Canfield 
Memorials 


Three years 
Howard Kern 
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Byron Carson 

Paul Segal 


The applications the following persons for membership the 
Association were duly approved: 


Austin Canfield, Woodward Building, Washington, 

Edward Heffron, 1312 Massachusetts Avenue, W., Wash- 
ington, 

James Phelps, 253 Broadway, New York City. 

Thomas Winfield Wilson, 923 Munsey Building, Washington, 


Samuel Zagon, 6253 Hollywood Boulevard, Los Angeles, 
California. 


was had concerning the Rules Practice and Pro- 
cedure the Federal Communications Commission and the necessity 
making certain recommendations regarding changes which might 
made the rules. 

February 6th the secretary reports that there are 250 mem- 
bers the Association. 

—P. 


New Television Rules 


February 29th the Commission adopted and released its rules 
relating visual broadcast service, and the same time issued re- 
port explaining the reasons for the changes which had been made the 
rules previously adopted the Commission December 21, 1939. 

The rules which were adopted December 21, 1939 were recom- 
mended the second report the Television Committee. order 
permit interested parties present any objections which they had 
the rules December 21st, the Commission held hearing from January 
23, 1940, which time several interested persons appeared and 
presented evidence. The new rules the Commission released Feb- 
ruary 29, 1940 were adopted after study the evidence introduced 
the hearing. 

The main features the new rules 4.71-4.76 the Commis- 
sion’s Rules and Regulations) are: 

That standards engineering performance will adopted 
this time the Commission 

That would unwise for the Commission impose engineer- 
ing standards this time; 
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That Class stations shall assigned for the purpose en- 
gaging technical experimentation and Class stations shall as- 
signed engage program experimentation 

That limited amount commercialization shall permitted 
the operation Class stations; and 

That change should made the present time the chan- 
nels which are assigned the television service. 

The report the Commission dealt some length with the ques- 
tion whether was desirable for the Commission adopt technical 
standards the present time. Standards were not promulgated the 
rules because the fact that the adoption standards would tend 
the development television research the present stage 
and prevent the expected growth television its technical aspects. 
The Commission outlined some the fields which additional experi- 
mentation could profitably carried on. The report stated that ex- 
perimentation could well conducted the number lines and frames 
per second, the retentive quality screens, and the mechanics 
scanning. The Commission believed that research should also con- 
the propagation and receptive characteristics television, 
the use different size screens, polarization and antennas, and syn- 
chronization. was stated that there was very little data the use 
the higher frequencies for telecasting. great deal work can 
done the staging and studio aspects program planning for tele- 
purposes. The Commission did not desire take any step 
which might impede the continuance developmental work and experi- 
mentation telecasting. the Commission were issue standards 
probable that there would increase the activity manu- 
facturers television receivers and transmitters. The effect the is- 
suance standards, together with the increased activity manufac- 
turers, would have strong tendency increase the purchase the 
television receiving sets. The Commission believed that the 
rate obsolescence television receiving sets today would severe 
loss the industry and the public. 

The Commission was the opinion that the industry itself should 
not impose code standards many the technical aspects tele- 
believed that agreement the industry upon stand- 
ards was less important than proper and adequate scientific devel- 
opment the art. Standards undoubtedly will issued ultimately 
the Commission. facts which the industry learns should 
freely exchanged between the persons engaged television, and this 
particularly true with regard information concerning receivers. 

The new rules the Commission set two classes stations. 
Class stations will assigned if, among other things, the equipment 
proposed can render satisfactory service and will conform standards 
good engineering practice. This class station assigned for the 
purpose engaging research and experimentation, and more than one 
channel will assigned the same licensee. Class stations are allo- 
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for the purpose programs the public, and only 
one channel will assigned licensee. The rules state, however, 
that license may authorize both Class and Class stations, 
particularly where technical research done the higher fre. 
quencies. 

Commencing September, 1940, the licensee Class station 
may carry commercial programs attempt recover his program 
costs. Class station must television programs ten hours 
per week throughout the license period, and quarterly reports forms 
the Commission must submitted such stations. These 
reports will deal with the charges and costs telecasting, well 
other pertinent information which may assistance the Commis- 
sion evaluating the economic feasibility television broadcasting 
regular service the public commercial basis. the time 
tion identification announcements are made, the station shall announce 
follows: ‘‘This special television broadcast made authority 
the Federal Communications Commission for experimental 

March 18, 1940 the Commission will hold hearing frequency 
modulation, and the question the allocation channels frequencies 
above 25,000 ke. left open until after this hearing concluded. 


—P. Jr. 
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Proposed Legislation Affecting Radio 


Three bills dealing with the regulation radio broadcasting have 
been recently introduced Congress. Two them (H. 8509 and 
3515, introduced Mr. Ditter and Senator Bailey, respectively) are 
companion bills and would amend the Communications Act 1934 
order preserve and protect liberty expression radio communi- 
The third bill (S. 3512), introduced Senator Pepper, would 
provide for amendment the Communications Act 1934 pro- 
vide for hearings applications for licenses under the Com- 
munications Act 1934. 

The Ditter and Bailey bills would amend Section 301 the Com- 
munications Act 1934 inserting the words: 


preserve radio communication and persons subject the 
provisions this Act freedom from Governmental abridgement of, inter- 
ference with, liberty expression, including freedom speech and the 
press, and other rights guaranteed under the Constitution the United States 
and the amendments thereof.” 


The bills would further provide that the President may not, either 
permanently temporarily, assign frequency some class govern- 
mental service which would interfere with any radio station duly li- 
and authorized the Commission unless due provision made 
for the protection the licensee either way providing new fre- 
quency for the licensee giving him hearing proper notice. 

The Ditter bill would provide that licenses issued the Commis- 
sion for minimum period three years maximum five. 
The Bailey bill places the maximum license period ten years, main- 
taining the minimum three years. 

The bills further provide that Section 309(a) the Communica- 
tions Act amended require the Commission hold hearing 
after proper notice all applications that ‘‘would aggrieve adversely 
affect the interests the holder any permit license any appli- 

Other proposed amendments the bills the Communications 
Act 1934 would amend Section 312(a) place the burden 
proof the Commission all revocation proceedings; would amend 
Section 326 the Act specifically state that the Commission 
should have authority refuse grant any application because 
the character contents any program other communication trans- 
mitted proposed transmitted radio station, unless specifi- 
provided for other sections the Act and then only upon con- 
viction the licensee Federal court; and, finally, would amend 
radio station for any other purpose than for ‘‘imperative military need 
for such radio communication facilities the part the armed forces 
the United States and then only upon proclamation the President 
that there actually exists war which the United States 
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The bill introduced Senator Pepper would require amend- 
ment Section 309 the Communications Act 1934 
provide for publication local newspapers any application for 
station license, renewal, modification thereof, for period four 
weeks, the expense incident such publication borne the ap- 
plicant. If, result this notice, any person should request 
hearing the application, the Commission shall required hold 
such public hearing such town, city county the District 
Columbia may determine, notice such hearing being properly 
given. 

may observed that the bills above referred are directed 
two the most debated issues now existing the regulation radio 
namely, the regulation the Commission the pro- 
grams radio stations and the recognition the rights existing li- 
protest the granting applications which would adversely 
affect them economically otherwise. The Ditter and Bailey bills would 
specifically remove from the Commission any vestige authority 
regulate programs. The Pepper bill would make mandatory the 
Commission give hearing any application any party request- 
ing the same. The language this bill seems somewhat broad 
would tend permit the obstruction legitimate application 
parties without any actual right participate the consideration 
thereof. 

these bills are comparatively recent, the Ditter bill being intro- 
duced February 16th, the Bailey bill being introduced March 5th, and the 
Pepper bill being introduced March 4th, 1940, little can said present 
the consideration Congress these bills this session. 


—M. 


Modification Licenses Expiring Subsequent 
August 1940 


already noted the Bar Jour. 158), the 
North American Regional Agreement was ratified De- 
28, 1939. The provisions the Treaty require reallocation 
broadeast facilities the United States. 

order carry out the provisions the agreement, the Com- 
mission, January 29, 1940, issued order which was stated 
that would the public interest modify the licenses all broad- 
stations which expire subsequent M., T., August 
1940. The order further modified the licenses provide for the 
expiration such licenses August Ist. The order listed the stations 
involved, most which were Class stations. further stated that 
the licensees any such stations objected the order, they should 
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show cause before February 15th why the order modification 
should not issue. 

The Commission received statements from licensees complaining 
the order and, therefore, February 20, 1940 the Commission 
adopted order stating that the order modification should issue, 
and that the effective date the order was March 1940. 

Under the provisions Section 1.360 the Rules Practice and 
Procedure all applications for renewal license must filed sixty 
days prior the expiration dates. order comply with the rule, 
the Commission has stated that the licensees stations operating under 
licenses expiring August 1940, including those modified the Com- 
mission’s order January 29, 1940, are required file applications 
for renewal license prior June 1940. 

—P. R., Jr. 


Revocation Licenses 


investigation instituted the Commission the undisclosed 
interests Dr. James Ulmer and Roy Terry five Texas broad- 
east stations resulted the issuance order the Commission, 
effective February 24, 1940, revoking the licenses these stations. The 
stations involved are KSAM, Huntsville; KAND, Corsicana; KRBA, 
Lufkin; KTBC, Austin, and KNET, Palestine. 

Further questions concerning the undisclosed interests Dr. James 
Ulmer KGKB, Tyler, Texas, caused the Federal Communications 
Commission revoke the license that station effective March 1940. 

release the Commission dated February 1940 stated that 
the investigation indicated that the original construction permits and 
licenses for the five Texas stations above mentioned were issued the 
Commission upon false and fraudulent representations, that there had 
been 


“failure the applicants make full disclosure the Commission con- 
cerning the financing station construction and operation well the owner- 
ship, management and control thereof, violation the law, and that, had 
the actual facts this connection been made known the Commission 
would have been warranted refusing license these stations.” 


The hearings the above-entitled matters will held Texas 
rather than Washington order meet the convenience the wit- 
nesses involved. 

—P. R., Jr. 
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Management Contracts 


Several the stations operating the United States 
are managed and operated persons other than the licensees, pursuant 
management contracts entered into between the licensees and other 
parties. Some testimony concerning these contracts was presented 
the Commission the so-called Monopoly Hearing held during the fall 
1938 and spring 1939. 

release dated January 30, 1940, the Commission stated that 
had determined hold hearings connection with applications pend- 
ing before for renewal licenses stations operated under manage- 
ment contracts. renewal applications are presented the Commis- 
sion requesting the renewal licenses other stations operating under 
management contracts, the Commission will also set those applications 
for hearing. 

The Communications Act 1934 requires all licensees retain 
full control the operation their station, and they cannot assign any 
their rights, privileges duties under the licenses without first ob- 
taining the written approval the Commission. The primary question 
before the Commission the consideration the renewal applications 
determine whether not the licensees are discharging their duties 
and obligations under the Act whether they have turned over their 
duties and obligations other parties under the management contracts. 

The renewal applications already designated for hearing involve 
WBZ and WBZA Boston, Massachusetts, KYW Philadelphia, and 
KDKA Pittsburgh, all four stations licensed the Westinghouse 
Electric Manufacturing Company; WGY Schenectady, New York, 
licensed the General Electric Company WESG Elmira, New York, 
licensed Cornell University; WWL New Orleans, Louisiana, li- 
Loyola University; and WAPI Birmingham, Alabama, li- 
eensed the Alabama Polytechnic Institute and the University 
Alabama. —P. 


Amendment Standard Broadcast Rules 


Section 3.93(e) the Standard Broadcast Rules was amended 
February 29, 1940 permit the use the word 
transcript’’ the announcing the use electrical trans- 
change was made the rule respecting the announce- 
ment phonograph records. 

The rule modified reads follows: 


“(e) The identifying announcement shall accurately describe the type 
mechanical record used, where electrical transcription used shall 
cribed’ ‘electrically transcribed’, and where phonograph record used 


shall announced ‘record. 


—P. R., Jr. 


i 
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Radio Programs 


release the Commission dated February 1940 stated 
the Pot Gold program, which sponsored the manufacturers 
and broadeast over the facilities one the national net- 
works, being investigated the Department Justice for the pur- 
pose determining whether not violates the provision Section 
316 the Communications Act prohibiting lotteries and similar schemes. 

During the Pot Gold program person selected purely 
chance the future recipient sum money. persons who are 
telephone service are eligible for the prize. Telephone 
books use throughout the United States are the studio, and one 
telephone book selected from the others chance. Also, the page 
the telephone book and the name the subscriber are determined 
chance alone. All that required the person winning the prize 
that present home when called the telephone during the 
portion the grand prize. 

The question raised the program whether not there any 
consideration involved the enterprise. order that the program 
deemed lottery necessary that consideration present. there 
consideration involved reason the fact that one must tele- 
phone order participate? there consideration involved 
reason the fact that the recipient must pick the receiver and 
talk the announcer when advised the fact that has been selected 
receive the prize? should noted that the person selected not 
required listen the program order win the prize. All that 
necessary order win the entire prize that present his 
home. 

Section 316 the Communications Act provides: 


“No person shall broadcast means any radio station for which li- 
cense required any law the United States, and person operating any 
such station shall knowingly permit the broadcasting of, any advertisement 
information concerning any lottery, gift enterprise, similar scheme, offer- 
ing prizes dependent whole part upon lot chance, any list the 
prizes drawn awarded means any such lottery, gift enterprise, scheme, 
whether said list contains any part all such prizes. Any person violating 
any provision this section shall, upon conviction thereof, fined not more 
than $1,000 imprisoned not more than one year, both, for each and every 
day during which such offense occurs.” 


should noted that the section provides not only that lotteries 
are illegal, but also that gift enterprises and similar schemes are placed 
under the condemnation the law. 

The Commission has referred the program the Department 
Justice for such action that Department deems necessary, and the 
release the Commission stated that offered any cooperative assist- 
ance desired. 

—P. R., Jr. 
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Cases Pending the Court Appeals 


One the cases pending the United States Court Appeals for 
the District Columbia presents several interesting questions. Virgil 
Evans, d/b the Voice South Carolina Federal Communica- 
tions Commission, Docket 7581. 

The Spartanburg Advertising Company filed with the Commission 
application for construction permit, requesting authority con- 
struct and operate new broadcast station Spartanburg, South Caro- 
lina 1370 ke., 100 w., 250 w., S., unlimited time. The application 
was designated for hearing and Virgil Evans, doing business the 
Voice South Carolina, the licensee WSPA, existing station 
Spartanburg, South Carolina, petitioned the Commission for leave 
intervene the proceedings. The request intervene was based upon 
economic grounds, and WSPA contended, among other things, that the 
applicant, Spartanburg Advertising Company, was not legally, tech- 
nically, financially and otherwise qualified. The motion for leave in- 
tervene was granted and WSPA fully participated the hearing. 

Subsequent the hearing the Commission issued order granting 
the application. view the fact that the Commission’s decision did 
not contain findings upon all the issues set forth the notice 
hearing, WSPA filed motion for rehearing, which was contended 
that the decision was void for failure make proper findings fact. 
January 1940 the Commission denied the petition for rehearing 
and issued opinion which the reasons for the denial were fully 
set forth (see Bar Jour. 147). This opinion stated that the 
Commission not required the Communications Act 1934 hold 
application; that right notice hearing conferred upon any 
person other than the applicant; that the establishment additional 
facilities generally promotes the public interest increase compe- 
and that, all events, WSPA did not show that would suffer 
any financial damage reason the operation the new station. 

January 29, 1940, WSPA filed notice appeal with the 
United States Court Appeals for the District Columbia, which 
was alleged part that the Commission’s decision was erroneous be- 
cause its failure make proper findings fact and because its 
denial full and fair hearing the appellant. 

Three days prior the taking the appeal, namely, January 
26, 1940, the Spartanburg Advertising Company filed with the Commis- 
sion application for modification construction permit, said appli- 
cation requesting authority operate 1380 ke., kw., unlimited 
time, employing directional antenna. February 1940 the appel- 
lant filed with the Court Appeals petition for stay order, which 
was alleged that the application for modification construction per- 
mit would defeat the appeal even before the record was filed with the 


Court, and was requested that the Court issue order directing the 
Commission not take any action enter any order changing, 
modifying, any way revising the Commission’s order granting the 
application the Spartanburg Advertising Company and that 
tion taken the application for modification construction permit 
without first obtaining leave from the Court Appeals. 

The Spartanburg Advertising Company duly petitioned the Court 
Appeals for leave intervene and also filed opposition the pe- 
tition for stay order. The Commission likewise filed opposition 
the petition for stay order, which was alleged that the deci- 
sions the Supreme Court the United Potts- 
ville Broadcasting Company and James Lawrence Fly, Heit- 
meyer, both decided January 29, 1940, were the effect ‘that the Court 
Appeals had right issue order impinging upon the Commis- 
sion’s executive functions its consideration applications pending 
before it, and that the appellant felt that was aggrieved action 
taken upon the application for modification construction permit the 
appellant would later time have the right take any action 
saw fit the Commission, and appeal from any order the Com- 
mission adversely affecting its interests. 

February 19th, the appellant filed reply the opposition 
intervenor and the Commission the petition for stay order, which 
was alleged that the taking the appeal deprived the Commission 
jurisdiction consider subsequent applications until the questions in- 
volved the appeal were determined the Court. 

February 28th the Commission filed motion dismiss the ap- 
peal, and also requested that not required file with the Court 
copy all papers and pleadings the case until such time 
the motion dismiss had been decided. 

The Commission also requested leave file memorandum con- 
cerning certain statements made the intervenor its opposition 
the stay order, and this request was granted the Court Appeals 
March 4th. March 7th, the appellant filed its opposition the 
motion dismiss. 

The primary questions involved this appeal are: Does existing 
station which will suffer adverse economic effect the granting 
application for another station the same community have right 
appeal under Section 402(b) (2)? Does such station have the right 
raise questions the Court Appeals other than those relating 
the adverse economic effect? Does the Commission have right con- 
sider applications for modification construction permit filed prior 
the taking appeal during such time appeal pending the 
Court from order the Commission granting the construction per- 
mit? Does Section make mandatory upon the Commission 
file within thirty days from the taking the appeal the original cer- 
tified copies all papers and evidence presented upon the appli- 
involved and also statement its grounds for decision? 
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The first two questions mentioned above will probably decided 
the Supreme Court the United States the near future, since they 
were raised the Commission’s petition for writ certiorari 
Sanders Brothers Radio Station, No. 499, October Term, 1939, Su- 
preme Court the United States. 

The Court Appeals has evidenced interest the third question 
mentioned above since February 28th notified the parties that 
desired hear oral argument. The fourth question involved not 
only the instant case but also many other cases. The Commission 
has taken the view that until the motion dismiss determined, the 
filing the record with the Court Appeals involves waste time 
and money since the appeal may dismissed. the other hand, 
should noted that impossible for the Court times rule upon 
motion dismiss since the questions presented can only resolved 
examination the record. 


—P. Jr. 
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Recent Court Decisions 


Palmer Federal Communications Commission. United States Court Ap- 
peals for the District Columbia, Docket 7542. 


April 28, 1939 Clyde Wilson and Howard Schuman, do- 
ing business the Hot Springs Broadcasting Company, filed appli- 
eation for new radio broadcast station Hot Springs, Arkansas, 
operate 1310 ke., with power 100 watts night, 250 watts day, un- 
limited time. The application was designated for hearing May 31, 
1939 and thereafter hearing date was fixed for September 13, 1939. 

The application the appellant, Palmer, requested the same facili- 
ties Hot Springs, Arkansas, and Palmer’s application was resubmitted 
the Commission July 12, 1939. The Hot Springs Broadcasting 
Company filed with the Commission petition reconsider its action 
designating the application for hearing, and July 26, 1939 the Com- 
mission cancelled the hearing date and granted without hearing the ap- 
plication the Hot Springs Company. Palmer’s peti- 
tions intervene and for rehearing were denied. 

Thereupon Palmer filed his notice appeal with the Court Ap- 
peals and alleged, among other things, that was aggrieved and ad- 
versely affected the Commission’s action granting the Hot Springs 
Broadeasting Company application since the two applications were mu- 
tually exclusive, and that the Commission’s action automatically meant 
the denial the Palmer application. The appellant contended that the 
failure the Commission permit the appellant heard opposi- 
tion the application the Hot Springs Company was 
denial due process law and the substantive provisions the 
Communications Act 1934. Appellant contended that was entitled 
have his application considered comparative basis with the oppos- 
ing application, and that the Commission was under duty determine 
which application would better serve the public interest, convenience 
and necessity. 

The appellant requested that the Court set aside the order the 
Commission granting the application the Hot Springs Broadcasting 
Company, and that reverse the Commission’s order and remand the 
the Commission with instructions decide which the two 
applications would better serve the interest, convenience and 
necessity. 

The Commission filed motion dismiss Palmer’s appeal, which 
was alleged that the appellant could not appeal under Section 402(b) 
(1) the Act since his application was still pending before the Commis- 
sion the time appeal. was further contended that appellant had 
standing under Section and that his interests were not 
adversely affected aggrieved because appellant had legal right 
under the Act the simultaneous and comparative consideration his 
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application with the application the Hot Springs 
pany. 

Subsequent the decision the Supreme Court the United 
States Federal Communications Commission Pottsville 
ing Co., decided January 29, 1940, the Commission filed supplemental 
brief with the Court Appeals which was contended that the lang. 
uage the Supreme Court the Pottsville case plainly was the 
effect that the Commission had the right consider the applications 
separately rather than comparative basis. 

The Court Appeals granted, without opinion, the Commission’s 
motion dismiss the Palmer appeal. 


Sentinel Broadcasting Corporation Federal Communications Commission. United 
States Court Appeals for the District Columbia, Docket 7557. 


Sentinel Corporation, applicant for construction 
permit for new regional radiobroadcast station Syracuse, New York, 
appealed from decision and order the Federal Communications 
Commission granting the application Civie Corpora- 
tion (intervenor the appeal) for new local station that city. 
February 26, 1940, the United States Court Appeals for the District 
Columbia dismissed the appeal without opinion, granting both the 
Commission’s and intervenor’s motions dismiss. 

Appellant’s application was filed with the Commission February 
1938, and designated for hearing April 14, 1938. The intervenor’s 
application was filed March 25, 1938, subsequently amended, and 
designated for hearing July 22, 1938. Each applicant intervened 
the proceedings before the Commission the other application. The 
fixed October 11, 1938, the date for the hearing appel- 
lant’s and intervenor’s applications and the application Station 
which requested increase power and hours 620 kilo- 
the same frequency requested appellant. Subsequent the 
hearing the Commission July 1939, released announcement 
that final action would deferred all pending applications request- 
ing nighttime operation ‘‘regional frequencies’’ which would involve 
serious interference problems other pending applications requesting 
the use five kilowatts power such frequencies were granted. 
reason the facilities requested, appellant’s application was among 
those pending before the Commission which were affected the Com- 
mission’s action. October 1939, the Commission entered its final 
order granting intervenor’s application. action was taken appel- 
lant’s application. its statement facts the Commission stated that 
there problem interference resulting from the si- 
multaneous operation the proposed station Broadcasting 
Corporation and the facilities requested Sentinel Cor- 
poration and Pittsburgh Radio Supply House (WHJB) and the 
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application Corporation involves questions not 
related the application Sentinel Corporation and 
Pittsburgh Radio Supply House (WHJB), Statement Facts, Grounds 
for Decision, and Order connection with the two latter applications 
will not made concurrently herewith.’’ 

Appellant appealed from the Commission’s decision and order al- 
leging that was aggrieved and adversely affected the action the 
Commission failing consider and decide the applications contem- 
poraneously and comparative basis. Appellant also alleged that 
the Commission should hereafter deny appellant’s application 
the ground that upon consideration the public interest, convenience, 
necessity, there need for fourth station supply the needs 
and render proper service the Syracuse area could use its action 
granting the Corporation’s application ground 
for the denial appellant’s 

The Commission moved dismiss the appeal the grounds (1) 
that appellant not person aggrieved whose interests are adversely 
affected the grant intervenor’s application, and (2) that, assuming 
proof all the allegations the notice appeal and statement 
reasons therefor, proper basis for setting aside the grant inter- 
venor’s application would shown. The Commission contended that 
essence this appeal not that appellant aggrieved ad- 
versely affected the grant the application, but that appellant 
prematurely concerned the possibility that its application may 
denied and that the basis such denial would contention the 
Commission that appellant’s application and application were 
mutually exclusive.’’ The Commission further contended that ‘‘once 
had determined the public interest, convenience necessity required 
grant the application, would more justified defer- 
ring the issuance construction permit than would 
justified the refusal renewal license either the two exist- 
ing stations Syracuse merely because the pendency appellant’s 
application. The Communications Act clearly requires and intends that 
the Commission, when has reached the determination that in- 
terest, convenience, necessity will served grant particular 
application, shall grant the same. Appellant now asking this Court 
compel the Commission follow procedure which, from the stand- 
point Civic, would open the charge that the Commission was 
violating its clear statutory duty grant the application.’’ 

Intervenor contended its motion dismiss that appellant had 
right under the Communications Act have its application considered 
and decided contemporaneously and comparative basis with that 
intervenor, and that, consequently, had legal right interest 
which had been aggrieved adversely affected give ap- 
pealable interest under section 402 (b) (2) the Act. support 
thereof, intervenor cited controlling the Court’s decisions the two 
Tri-City cases and the Colonial case, wherein the Court refused recog- 
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nize legal right appellant, applicant whose application wag 
pending before the Commission, have its application considered and 
decided contemporaneously and comparative basis with another 
application which the Commission had taken action during the pen- 
dency appellant’s application. (Tri-City Broadcasting Company, 
Inc. Federal Communications Commission, No. 7314; Tri-City Broad- 
casting Company, Inc. Federal Communications Commission, No. 
7419; Colonial Broadcasters, Inc. Federal Communications Commis- 
sion, 105 (2d) 781). 


. 
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Recent Commission Decisions 


Revocation Station License Station WSAL, Salisbury, Maryland, Docket 
No. 5795. Proposed Decision dated February 15, 1940. 


The Commission issued its order October 24, 1939 revoking the 
Frank Stearns operate station WSAL, Sal- 
isbury, Maryland. Among the grounds and reasons for this action the 
order set forth that: 


Stearns the original application for construction 
permit and station license, and the hearing thereon, made false 
and fraudulent statements and representations, and failed make 
full the Commission concerning the financing sta- 
tion construction, the equipment used therein, and the owner- 
ship, management, and control thereof, violation the pro- 
visions the Communications Act 1934, amended, and the 
Rules and Regulations the Commission 


The licensee requested hearing accordance with the provisions 
Section 312(a) the Communications Act' and Section 1.401 the 
Commission’s Rules Practice and hearing was held, 
and upon the basis the evidence introduced the hearing, the Com- 
mission released its Proposed Findings Fact and Conclusions, which 
proposed affirm the order revocation previously entered. 

The proposed decision the Commission states that Frank 
Stearns originally applied for construction permit for new radio 
broadeast station Salisbury, Maryland January 18, 1937. The 
application was subscribed and sworn before notary public the 


312(a) provides follows: “Any station license may revoked for 
false statements either the application the statement fact which may 
required Section 308 because conditions revealed such state- 
ments fact may required from time time which would warrant the Com- 
mission refusing grant license original application, for failure 
operate substantially set forth the license, for violation failure 
observe any the restrictions and conditions this Act any regulation 
the Commission authorized this Act treaty ratified the United States: 
Provided, that such order revocation shall take effect until fifteen 
days’ notice writing thereof, stating the cause for the proposed revocation, has 
been given the licensee. Such licensee may make written application the Com- 
mission any time within said fifteen days for hearing upon such order and upon 
the filing such written application said order revocation shall stand suspended 
until the conclusion the hearing conducted under such rules the Commission 
may prescribe. Upon the conclusion said hearing the Commission may affirm, 
modify revoke said order revocation.” 


2Section 1.401 the Rules Practice and Procedure substantially similar 
the Act and, addition, states that, the event licensee does not request 
hearing upon order revocation, such order shall become final upon the expira- 
tion fifteen days and that the license should delivered the inspector 
charge the district wherein the licensee resides. 
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District Columbia the applicant. Relying upon the information 
submitted the application and upon his sworn testimony submitted 
hearing, the application was granted 389). the orig. 
inal application, the licensee stated that possessed $10,000 cash, 
with liabilities, and that would the owner the station. 
exhibit introduced the hearing his financial statement showed the 
following 


Union Trust 
trust under contract for 


this specific purpose and 
other. 
American Security Trust 
Perpetual Bldg. Loan 
Mortgage 
Stock B&L 
Stock B&L 


$18,040.00" 


exhibit was introduced show that the second item, namely, 
the $10,000 was deposited agreement with radio engineer 
held trust for the purpose constructing the proposed station. 
The Commission’s proposed findings state that the time the original 
hearing Stearns did not have $10,000 cash with liabilities, that 
did not have $1,300 the American Security Trust Company, nor 
$500 the Perpetual Building and Loan Association, nor $10,000 
cash, nor any interest mortgage for $4,500 percent, nor stock 
which had value $1,400. The applicant owned stock valued $40 
and interest joint account $300. Although the licensee testi- 
fied that his attorney and engineer had been paid for their services, the 
Commission stated that neither had been paid. The attorney’s fees 
were paid around September, 1939, and the engineer was not paid. 
the light the record the hearing revocation, the Commission 
further 


statements and representations under oath, involving among other 
things, applicant’s financial responsibility, and made the Com- 
mission the application itself well the evidence submitted 
public hearing support thereof, the has only one 
course action and that make final its order revocation 
upon that ground the real facts had been known 
the Commission with respect applicant’s finances the Commission 
could not have legally authorized the issuance license ap- 
plicant who best had available him not exceed $340.00. 
(See Sections 308(b) and 319(a), Act 1934, 


4 
“Cash 
Cash 
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Application Presque Isle Broadcasting Pennsylvania, Docket 
No. 5426. Proposed Decision dated January 25, 


This proceeding arose upon the application the Presque Isle 
Company for authority construct and operate new 
radio station Erie, Pennsylvania, 1500 ke., with daytime 
power 250 watts and nighttime power 100 watts. Since the Com- 
mission was unable determine that the granting the application 
would serve public interest, convenience necessity, the matter was 
designated for hearing. the Proposed Findings Fact and Con- 
which were released January 25, 1940,.the Commission sug- 
gested the granting the application. 

The Commission found that WLEU, the sole station Erie, renders 
the only primary service that city and is, therefore, the only radio 
facility available for the broadcasting local programs and advertise- 
ments the local merchants. WLEU participated the hearing 
grounds and the Commission took the view that the 
service the existing station would bettered the competition which 
WLEU would meet from the new station. The decision states: 


competition between two local broadcasting stations would 
expected result improvements the program service each, 
and corresponding benefits would thus received members 
the listening public. apparent that such competition will pro- 
mote the public interest.’’ 
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